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In your opinion request letter, you indicate that the Nebraska
Accountability and Disclosure Commission (the "Commission") has
contacted the Department of Administrative Services ("DAS") and
requested permission to access certain DAS computer records
pertaining to state employees for name and address information
regarding employees who are required to file a Statement of
Financial Interests with the Commission. From materials you
provided to us, we understand that the Commission wishes to contact
various state agencies and request the position number of each
employee required to file a Statement of Financial Interests. The
Commission would then use that position number to extract the name
and home address of each such employee from the DAS computer files
containing such information with regard to state employees. The
purpose of this effort is apparently to allow the Commission to
inform each employee directly of his or her obligation to file

disclosure statements. You have concerns as to whether this
procedure would violate the confidentiality provisions set out in
Neb. Rev. Stat. § 81-1117.02 (1994). You have, therefore,

requested our opinion as to "whether existing state statutes for
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the Nebraska Accountability and Disclosure Commission and/or the
Department of Administrative Services would allow for DAS to
provide such information."

Section 81-1117.02 provides, as follows:

(1) Neither the data processing administrator, the
Director of Administrative Services, nor any employee of
such administrator or director shall release or permit
the release of any data maintained in computer files to
any person or persons without the express written
approval of both the agency primarily responsible for
collection and maintenance of guch data and the employee
to whom such data pertains, except as provided in
subsection (2) of this section.

(2) Bny data which is a public record in its original
form shall remain a public record when maintained in
computer files and shall be provided to the Legiglative
Figcal Analyst pursuant to section 50-420 and shall be
made available to the Auditor of Public Accounts solely
for use in the performance of audits prescribed by law.

Neb. Rev. Stat. § 81-1117.03 (1994) goes on to provide that
violation of § 81-1117.02 shall congstitute a Class Il misdemeanor
and grounds for removal from office or discharge at the discretion
of the governor or agency head.

We have reviewed the statutes pertaining to the Commission and
DAS generally, and we have found no statute which specifically
allows the Commission to access the employee information in
question on DAS computers, or which allows DAS to disseminate that
information to the Commission. Consequently, it appears to us that
this situation is governed primarily by the provisions of § 81-
1117.02.

In Nebraska, in the absence of anything indicating the
contrary, statutory language is to be given its plain and ordinary
meaning. Application of City of Grand Island 247 Neb. 446, 527
N.W.2d 864 (1995). With this rule in mind, it seems to us that
the plain meaning of the language used in § 81-1117.02(1) would
prevent the Commission from accessing employee information
contained on DAS computers without the requisite written
authorization. from the agencies. and employees involved. This is.
particularly true since Neb. Rev. Stat. § 49-801 {1993), the
statute which contains general definitional provisions for the
language used in all WNebraska statutes, defines ‘"person" as
follows:
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Person ehall include bodies politic and corporate,
socleties, communities, the public generally,
individuals, partnerships, limited liability companies,
joint-stock companies, and associations.

(Emphasis added) . As a result, "person," as it is used in §
81.1117.02(1) would include the Commission. Therefore, we do not
believe that the Commission can access the personnel information in
your files in the manner it proposes, and it wmust have the
requisite written authorization from the agencies and employees
involved, our conclusion in that regard is supported by the
legislative history of the various bills which went into the
existing version of § 81-1117.02.

subsection (1) of 81-1117.02 was originally added to the
Nebraska statutes as a result of LB 472 passed by the Legislature
in 1975. Although not entirely clear, 1t appears that the purpose
of the bill was to restrict access to information and data on the
computers at DAS and to protect the confidentiality of employment
information. As noted by Senator Marvel, the Chairman of the
Committee which proposed LB 472:

There are two amendments to this bill [LB 472]. Thesge

clarify the use of information in the computer. if
you’re interested in this area I suggest you look at the
amendments. It protects the individuals and the
information cannot be extracted without the permission of
employee and administrator, or director of the
department. :

Floor Debate on LB 472, 84th Neb. Leg., 1lst Sess. 2899 (April 22,
1975) (Statement of Sen. Marvel).

Subsequent to the passage of LB 472, this office took the
position, informally and formally, that even government records
otherwise public in nature could not be obtained from the DAS
computer, but must be obtained from the public officer generating
them. For example, in 1975-76 Rep. Att’y Gen. 272 (Opinion No.
195, dated March 8, 1976), we stated:

Prior to the enactment of L.B. 472 no impediment existed
to disclosing these [public] records. After enactment
[of that billl, although still public records, computer
files. containing these records could not be released.

The records are available from the officers responsible
for generating them but not from the computer file.

Finally, in 1979, subsection {2) of 81-1117.02 wasg amended
twice to specifically allow the Auditor of Public Accounts and the
Legislative Fiscal Analyst access GO computerized DAS records in
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certain instances. See 1979 Neb. Laws LB 193, § 1; 1279 Neb. Laws
LB 414, § 4. The comments of Senator Warner, the introducer of LB
193, which allowed the Legislative Fiscal Analyst access to
computerized records at DAS, are instructive as to the intent of
the section:

LB 193 is a revigion of a bill that was proposed by the
Committee last year, which was enacted and subsequently
vetoed. The reason for the veto was the concern that it
was perhaps drafted toc Dbroadly in relation to
maintaining the confidentiality requirements that we have
by law on the information in the computer. So all that
has ever been attempted is that the current system under
law, we cannot . . . the Legislature cannot directly
access the computer for the kind of information we
normally use in the developument of the consideration of
budgets. The process currently is required if you want
to get something out that is on the computer, public
information, 1is a written congent from the agency
involved prior to the time that you can get it.
Frequently, or at least occasionally, there will be some
times that even discussion on the floor [sicl in which
members want specific information relating to some detail
in an agency’s operating budget and if we had the ability
and direct access into the computer for that information
it would expedite and assist the Legislature in the
congideration of these issues. What the Committee
amendment does, it very narrowly restricts what access we
would have into the computer files dealing only with that
information that is under the authority of the accounting
administrator of the Department of Administrative
Services, and only that information which would otherwise
be public information as far as the individual agencies
are concerned, and restricted only for the official
duties that the fiscal staff has 1in relation to the
Legislature.

Floor Debate on LB 193, 86th Neb. Leg., lst Sess. 3404-3404 (April
12, 1979) (Statement of Sen. Warner). Therefore, if the Commission
wishes to directly access state employee information such as home
addresses in DAS computer files, it seems to us that it will be
necessary for the Commission to have specific statutory
authorization to do so similar to that provided to the Auditor of
Public Accounts and the Legislative Fiscal Analyst by LB 193 and LB
414 in 1979.

We would also note that the home addresses of state employees
are personnel information which may be withheld from the public
under the Public Records Statutes and the State Personnel Rules.
See Neb. Rev, Stat. § 84-712.05 (7}); 273 NAC 11, § 00L.
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Consequently, to the extent that there is any indication in § 81-
1117.02 that the information at issue here is a public recoxrd, it
still could be kept confidential under those statutory and
administrative provisions.

In sum, we believe that, under § 81-1117.02(1), the Commission
may not access the employee information contained on DAS computers
which it seeks without the requisite written authorization from the
agencies and employees involved. To the extent that the Commission
wishes different access than that provided by that statute,
remedial legislation will be necessary.

Sincerely yours,

DCON STENBERG
Attorney Gepneral

Y

Dale A, Comer
Assistant Attorney General
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